
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT IMPORTANT DECISIONS 283 

Mining & Smelting Co, v. Bruson et al. (1906), — Cal. App. — , 87 Pac. 
Rep. 237. 

The court adopts the doctrine of strict necessity. A way of necessity 
cannot exist unless there is "no other way." And such, according to Wash- 
burn on Easements and Servitudes, p. 259, seems to be the law settled 
beyond controversy. McDonald v. Lindall, 3 Rawle 492; Hall v. McLeod, 
58 Ky. (2 Mete.) 98, 74 Am. Dec. 400; O'Rorke v. Smith, 11 R. I. 259, 23 
Am. Rep. 440; Appeal of Francis, 96 Pa. St. 200. But the better rule and 
that adopted in some of the latest and most important cases is that the 
necessity must be a reasonable one. Jones on Easements, § 315; McFarland 
v. Baugh, 15 S. W. 249; IVhitehouse v. Cummings, 83 Me. 91, 21 Atl. 743; 
Hetfield y. Baum, 35 N. C. (13 Ired.) 394, 57 Am. Dec. 563. In determining 
the question of a right of way, reasonable, not strict, necessity is the test; 
but such right is determined not on the ground of necessity alone, but by 
the acts of the parties, and in the light of circumstances. Goodall v. God- 
frey, S3 Vt. 219, 38 Am. Rep. 671 ; Wilson v. Garrard, 59 111. 51 ; Pettingil 
v. Porter, 90 Mass. (8 Allen) 1 ; Camp v. Whitman, 51 N. J. Eq. (6 Deck.) 
467, 26 Atl. 917. However, in order that there may be a way of necessity the 
relation of grantor and grantee must have existed between the parties. 
Washburn on Easements and Servitudes, p. 258; Taylor v. Warnaky, 55 
Cal. 350, and as the record in this case did not disclose such relation, but 
simply the fact that all the land was originally part of the public domain and 
hence owned by a common grantor, the elements necessary to create a way 
of necessity were not present, and the decision might well have been based 
upon that point alone. 



Equity — Jurisdiction — Bills of Peace. — The complainant, a corporation, 
claiming the exclusive right of fishing in a certain body of water, filed a 
bill against a number of persons, to restrain them* from fishing therein, and 
from committing trespasses incidental to such fishing. The defendants 
claim the right to fish, and to cross uncultivated land in order to fish, under 
a state statute, as members of the general public. Held, that such a bill was 
analagous to a Bill of Peace, and if good on the merits could be maintained, 
as there was no adequate remedy at law. Percy Summer Club v. Astle et al. 
(1906), (C. C. Dis. N. H.) 145 Fed. Rep. 53. 

The jurisdiction of courts of equity over cases of this kind has long been 
recognized. Mayor of York v. Pilkinton (1737), 1 Atk. 282. This juris- 
diction was assumed because there was no adequate remedy at law, and 
because any attempt to obtain a remedy at law would result in a multiplicity 
of suits. Tozvn of ML Zion v. Gillman (1880), 14 Fed. Rep. 123. There 
must be, however, the existing right to some relief. Turner v. City of 
Mobile (1902), 135 Ala. 73. Such bills, called Bills of Peace, are divided 
into four classes by Mr. Pomeroy. The principal case belongs to the "fourth 
class." Pomeroy, Equity Jurisprudence, (3rd Ed.), Vol. 1, § § 245-246. 
Smith v. Dobbins (1890), 87 Ga. 303, 13 S. E. Rep. 406. The modern courts 
have extended this jurisdiction of the court of equity beyond technical Bills 
of Peace, and have held that bills "analagous to" or "within the principle 
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of" Bills of Peace are maintainable to prevent a multiplicity of suits. Pom- 
Eroy, Eq. Jur. (3rd Ed.), Vol. 1, § 269. Woodruff v. Mining Co. (1883), 8 
Saw. 628; Siever v. Union Pacific R. R. (1903), 68 Neb. 91, 93 N.W. Rep. 943. 
The weight of authority seems to be, though many courts hold otherwise, that 
so long as the defendants have some community of interest in the issue and 
in the remedy, the bill may be maintained. Pomeroy, Eq. Jur. (3rd Ed.), 
Vol. 1, p. 446. Bailey v. Tillinghart (1900), 40 C. C. A. 93 (100). It would 
seem, therefore, that the decision of the principal case is well warranted by 
the modern policy of the courts. 

Executors and Administrators — Allowance to Surviving Children — 
Stepchildren. — The statute of Kentucky exempting certain articles from dis- 
tribution is as follows : "And if the specified property is not on hand, other 
property or money in lieu thereof not exceeding fifty (50) dollars, shall 
be given for the support of the widow and each infant child living with her." 
Held, this did not include nor apply to stepchildren living with her. How- 
land's Adm'r. v. Harr et al. (1906), — Ky. — , 97 S. W. Rep. 358. 

As "was said in the case of Sanderlin v. Sanderlin, 31 Tenn. (1 Swan) 
441, the purpose of these statutes is conceived in a spirit of just regard to 
the affliction, the helplessness and necessities of the widow immediately after 
the death of the husband and they should receive a liberal construction. 
Another reason for a more liberal construction is advanced in 2 Kent Com. 
192, that if the husband take the wife's child into his own house, he is then 
considered as standing in loco parentis and is responsible for the maintenance 
and education of the child so long as it lives with him. 

Garnishment — Proceeds From Sale of Homestead Exempt. — Plaintiff 
sued the defendant and summoned Benesh as garnishee. Benesh owed the 
defendant a portion of the purchase price of the homestead of the defendant, 
and this was the debt sought to be garnished. Defendant claimed that he 
intended to reinvest the money in another homestead and although the sale 
was voluntary the proceeds were still within the homestead exemption law. 
Held, that under the code allowing a homestead to be conveyed free from liens 
but not specially exempting the proceeds of sale, the proceeds of a vol- 
untary sale of a homestead are exempt from garnishment, if intended to be 
reinvested in another homestead within a reasonable time. Becher v. Shaw 
et ux. {Benesh, Garnishee) (1906), • — Wash. — , 87 Pac. Rep. 71. 

This case decides for the first time in the State of Washington the point 
involved. The decision is based upon a liberal view of the statute of home- 
stead exemption, holding that to allow garnishment of the proceeds of sale 
would in effect prohibit an exchange of homesteads as allowed by the 
statute. It follows directly the case of Watkins v. Blatschinski, 40 Wis. 347. 
See also Cullen v. Harris, in Mich. 20, 69 N. W. 78, 66 Am. St. Rep 380; 
State v. Geddis, 44 Iowa, 537 ; Schuttloffel v. Collins, 98 Iowa 576, 67 N. W. 
397, 60 Am. St. Rep. 216; Skinner v. Chadwell, 1 (Ky.) S. W. 437. There is 
another line of cases which holds that a voluntary sale of a homestead 
destroys the exemption and renders the proceeds liable to garnishment and 
attachment. These cases are based upon a strict construction of the statute, 



